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  Interview with Francisco de Rosenzweig, Mexico’s Undersecretary for Foreign 
Trade 

F rancisco de Rosenzweig is the Undersecretary for Foreign 
Trade at Mexico’s Ministry of the Economy (Secretaría de 

Economía) and is responsible for the overall coordination of Mexico’s 
negotiating team to the Trans-Pacific Partnership Agreement (TPP). 
We invited Undersecretary Rosenzweig to respond to some questions 
about the TPP and its implications for Mexico, the United States and 
the Asia-Pacific region.  

Q: What is the TPP? 

Francisco de Rosenzweig (FR): The TPP is the most relevant and 
ambitious trade initiative worldwide. The objective of the negotiations 
is to develop a free trade agreement capable of adapting and incor-
porating new issues, and interest of its Members. 

The TPP goes further than other traditional trade agreements, be-
cause it not only includes the traditional legal framework on tariff 
reductions for goods, but also incorporates provisions to deal with 
21st century concerns, such as digital technologies, regulatory coher-
ence, small and medium enterprises, and development and supply 
chain issues, among others. 

As of today, the TPP has established more than 20 working groups in 
different areas and 14 negotiation rounds have been celebrated. The 
15th will take place in Auckland, New Zealand in December, and 
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Mexico will be able to 
participate formally in 
the negotiations for 
the first time. 

Q: Why did the TPP 
suddenly become 
attractive to countries 
other than the original 
Trans-Pacific Strategic 
Economic Partnership 
(SEP) nations (Brunei, 
Chile, New Zealand 
and Singapore)?  

FR: The eleven TPP 
economies together (including Mexico and Canada, who recently 
joined TPP, and the United States) account for 19% of world’s 
exports, 22% percent of global imports and almost a third of the 
world’s GDP. That indicates how important the negotiations are. 
Moreover, Mexico has a long-standing tradition of supporting free 
trade and has been a strong advocate against protectionism. 

(Continued on page 4) 

through these networks forms the “supply chain” 
and, in today’s international environment, a delay in 
the operation of these networks can have a huge 
impact on an enterprise’s profitability.   

Supply chain management includes continuity plan-
ning for the identification of, and preparation for, 
events that can cause delays.  Indeed, it often 
identifies risks that were not considered a decade 
ago.  This identification of existing and emerging 
risks has been catalyzed by a number of factors, in 
particular, the growing need to streamline the sup-
ply chain by using computer networks to process, 
transmit and store network information electronical-
ly.  This not only provides the supply chain manag-
er with an early warning system for risks that could 
cause delays, but, from an insurance perspective, 
also presents an opportunity aligned to the very 
essence of the industry’s value as a supplement to 
risk management in the preservation of cash flow.  

(Continued on page 6) 

T homas Hoad is an underwriter with Kiln 
Enterprise Risk, a division of Kiln Combined 

Syndicate 510, specializing in new and bespoke 
insurance solutions, with emphasis on the field of 
intangible assets.   

In the past, “supply chain” insurance solutions 
tended to focus on Acts of God relating to the 
physical loss of tangible assets and the associat-
ed consequential loss of income.  This timeworn 
approach overlooks the rise of intangible risks, or 
“Acts of Man,” and the holistic approach required 
to suitably provide for the intricacies of the sup-
ply chain.   This article looks at the evolution of 
supply chain risk management, the new risks 
that are being identified and a fresh way of insur-
ing such risks with a far more fitting structure.  

What is supply chain management? 

An enterprise relies on a network of partnerships 
to manage stocks, improve customer service and 
streamline logistics.  The movement of goods 

Acts of Man in the Supply Chain 
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victories by those arguing that investment treaties should do more 
to protect investors, explicitly shield government regulatory authori-
ty, or serve broader sustainable development goals, the 2012 Model 
BIT is relatively unchanged from its previous form, maintaining the 
balance that the 2004 text struck among investor, state, and other 
stakeholders’ rights and interests.  

This continued endorsement of the 2004 Model is notable because 
when that version was adopted, it departed in significant respects 
from the previous versions. Changes that were made in the 2004 
version primarily (though not exclusively) included those that were 
made to be more, rather than less, protective of governments’ regu-
latory authority and discretion. The modifications included those 
that: 

• clarified and narrowed the definition of covered investments;  

• changed and added language to explain and constrain the 
meaning of the “minimum standard of treatment” and expropri-
ation obligations and closely guide arbitral tribunals’ interpreta-
tions of those provisions;  

• provided for exceptions to the agreements’ prohibitions on per-
formance requirements;  

• codified the stance adopted by the US government in other 
areas of international law and some earlier investment treaties 
by expressly declaring that the essential security exception is 
self-judging;  

• added language to protect host-state authority to take 
measures relating to financial services; and  

• modified some aspects of investor-state dispute settlement, 
such as adding a statute of limitations, and giving state parties 
to the treaty additional or clearer authority to determine issues 
of treaty interpretation and application that would be binding on 
investor-state tribunals.  

Some aspects of the 2004 Model also aimed to address issues of 
broader public concern. These included, for example, language 
expressly giving investor-state tribunals authority to accept submis-
sions from amicus curiae and providing for public disclosure of infor-
mation regarding the disputes; articles on labor rights and environ-
mental protection; and text in the preamble clarifying that invest-
ment protection aims to improve living standards and should be 
pursued consistent with the protection of health, safety, and the 
environment, and the promotion of internationally recognized labor 
rights.  

Together, the amendments, additions, and clarifying provisions in 
the 2004 Model BIT differentiated and continue to differentiate it 
from the more skeletal models and treaties of many other states, 
particularly European countries.   

The 2012 Model: What changed and what stayed the same 

As noted above, much of the 2004 Model remains intact in the 2012 

(Continued on page 3) 

The 2012 US Model BIT and What the Changes (or Lack Thereof) Suggest about Fu-
ture Investment Treaties  

L ise Johnson is the Lead Invest-
ment Law and Policy Researcher 

at the Vale Columbia Center on Sus-
tainable International Investment 
(VCC), a joint center of Columbia Law 
School and the Earth Institute. The 
views expressed by her do not neces-
sarily reflect the opinions of VCC, Co-
lumbia University, or its partners and 
supporters.   

In April of this year the US State De-
partment released a new version of its 
model bilateral investment treaty (BIT).  

This text, like the various models the US has used over roughly the 
past 3 decades, represents the US’s basic policy position when it 
starts negotiations on investment treaties with other countries, and 
is therefore an important benchmark for the outcome US investors 
might hope for as a result of ongoing and potential future talks with 
countries such as China, Russia, and India.  

Overall, this new model text follows the approach taken by the US 
in its investment treaties over at least the past decade, indicating 
the US’s continued satisfaction with both its undefeated record as a 
respondent state in investor-state arbitrations, and the protection its 
investment treaties have given to US investors abroad. The rather 
few changes that have been made appear to reflect efforts to ad-
dress concerns triggered by relatively recent developments such as 
the growth of investment into and from China and the global finan-
cial crisis, as well as more persistent issues regarding whether and 
how to reconcile investment treaties with national and international 
policies on environmental and labor standards.  

Developing the New Model 

The Obama Administration launched its formal review of the 2004 
Model BIT in early 2009. That the revised text was not adopted and 
released until roughly three years later reflects two key realities. For 
one, although investment treaties, in contrast to trade agreements, 
have historically failed to attract much attention outside (or even 
within) government circles, the treaties have now gained notoriety 
as rather controversial agreements that have wide ranging implica-
tions for domestic and foreign policy.  

Additionally, the US government subjects its treaty policy as incor-
porated in its model agreements to inter-agency review, public no-
tice and comment, and expert consultation processes to identify 
issues, and revise and refine the agreements accordingly through 
changes and clarifications.  

Opinions expressed during the consultation processes leading to 
the 2012 Model varied widely, ranging from calls for changes that 
would enhance investor protections, to those that would strengthen 
requirements for environmental protection and promotion of labor 
rights, to those that would more explicitly carve out government 
authority and discretion from potential liability. Those looking for 
drastic change in any of those areas, however, are likely disappoint-
ed. Although modifications were made that can be counted as small 
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text. Some of the more controversial features that were left un-
touched include provisions allowing for investor-state arbitration, 
which critics of that system have advocated eliminating; language 
requiring governments to provide investors the “minimum standard 
of treatment,” which representatives from the business community 
argued should be strengthened to provide more investor protection 
and others argued should be clarified so as to ensure adequate 
policy space for governments; and an article broadly precluding 
(with some exceptions) restrictions on transfers of capital that some 
have argued too tightly tie governments hands in responding to or 
avoiding financial crises.  

Thus, although not satisfying all, the 2012 Model signals the Obama 
Administration’s approval of how the 2004 text and the treaties 
based on it have balanced the potentially competing goals of pro-
tecting US individuals and firms when they invest abroad, allowing 
government officials the appropriate freedom to design and imple-
ment legitimate public policies, and addressing broader concerns 
implicated by the treaties, including issues of labor rights and envi-
ronmental protection.  

Nevertheless, the 2012 US Model BIT does contain some new fea-
tures falling into three broad categories: modifications that impose 
additional burdens and restrictions on host states in order to facili-
tate and protect foreign investment; provisions that add slight pro-
tections for government authority in the area of financial services 
regulation; and new language on environmental and labor issues 
that may better address and help avoid some of the possible nega-
tive effects that can be associated with foreign investment. 

Modifications to Facilitate International Investment 

The first category of changes includes those that add and clarify 
obligations of host countries and are ostensibly designed to make it 
easier for investors to establish and successfully operate their in-
vestments abroad.  They consist of new provisions on transparency, 
performance requirements, and state-owned enterprises (SOEs). 

With respect to the transparency provisions, the 2004 Model had 
imposed on state parties the duty to publish in advance, “to the 
extent possible,” any laws, regulations, procedures, and administra-
tive rulings of general application that they proposed to adopt if 
those measures were related to issues covered by the treaty. It also 
required state parties to provide each other and “interested per-
sons” a reasonable opportunity to comment on the proposed 
measures. The 2012 Model retains those provisions, and supple-
ments them by regulating the timing and manner in which govern-
ments are to disclose and accept comments on their proposed 
measures. The new requirements also obligate governments to 

The 2012 US Model BIT and What the Changes (or Lack Thereof) Suggest about Fu-
ture Investment Treaties (cont’d.) 

publicly disclose their responses to “significant, substantive com-
ments” received regarding proposed measures, and to publish the 
purpose and rationale behind the measures that are adopted. Nota-
bly, however, these new requirements do not apply to all measures 
proposed by all government officials or agencies; they only apply to 
relevant proposed regulations of general application that are issued 
by the central or federal level of government.  

Other provisions on transparency and government regulation that 
the 2012 Model adds specify that host governments must allow 
individuals and entities from the other treaty party to participate in 
the host countries’ development of standards and technical regula-
tions, as well as development of procedures to assess compliance 
with those standards and regulations. Host governments must also 
allow such participation by foreign investors on the same terms as 
permitted for their domestic citizens and firms. Nevertheless, there 
are certain carve-outs and exceptions to these requirements. In 
particular, the 2012 Model clarifies that they only apply to stand-
ards, technical regulations, and conformity assessment procedures 
developed by central government bodies; do not apply in connec-
tion with the supply of a service; and do not apply to purchasing 
specifications that are used by government bodies in connection 
with their own consumption and production. The requirements also 
do not apply to certain food safety or other measures taken to pro-
tect human, animal and plant life or health.  

As under the 2004 Model, none of the provisions on transparency 
are subject to investor-state dispute settlement. 

The second of the three business facilitation developments in the 
2012 Model is additional language on performance requirements.  
New clauses explicitly bar host countries from requiring that foreign 
investors use or not use specific technology when such require-
ments are imposed in order to protect the host countries’ domestic 
investors, investments, or technologies. Here as well there are ex-
ceptions, including exceptions for requirements that are imposed in 
connection with government procurement or when necessary to 
protect human, animal, or plant life or health.  

The third change in the business facilitation category is a new provi-
sion on SOEs. It simply clarifies that those enterprises, like govern-
ment agencies and state- or provincial-level government officials, 
must comply with the treaties’ requirements when exercising author-
ity delegated to them by the government.  

These changes appear to reflect concerns raised by US business 
interests regarding challenges they have faced when investing 

(Continued on page 5) 

Even among states that have not formally renounced 
investor-state arbitration, there appear to be increasing 
concerns regarding state signatories’ ability (or inabil-
ity) to ensure that tribunals adjudicating investor-state 
disputes give the treaties the meaning intended by the 
state parties.  

Together, the amendments, additions, and clarifying 
provisions in the 2004 Model BIT differentiated and 
continue to differentiate it from the more skeletal 
models and treaties of many other states, particularly 
European countries.  
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in December 2012. Thus, there is not much information that I can 
share regarding specific obstacles or points that will complicate the 
negotiations, other than the experience that other previous TPP 
members may have shared.  

However, I strongly believe that the participants in this process are 
committed to have an ambitious, modern, high-degree of quality 
agreement, and they will work in that direction. Clearly, there are 
items where countries need to work more intensively, be more inno-
vative and creative, but I am confident that we will succeed in this 
objective. 

Q: Why is TPP important for Mexico’s trade and investment agen-
da?  

FR: There is no doubt that Mexico’s competitiveness has been in-
creased by NAFTA. Nonetheless, it is a fact that the most dynamic 
nations in terms of growth are currently in the Asia-Pacific region.  

In this regard, Mexico has been aware for a long time of the im-
portance of linking itself commercially with the world's most dynamic 
region: Asia. Therefore, Mexico established in 2005 an Economic 
Partnership Agreement with Japan, which, though increasing Mexi-
co's presence in the region, is still not enough to fully develop the 
potential that our trade may have in Asia. 

Mexican exports to the Asia-Pacific region have grown more than 
20% in the last year. There are some individual examples that stand 
out, with rates much higher than the average: 36% for Australia and 
New Zealand with 57%. 

Finally, the TPP will provide Mexico with the opportunity to deepen 
our integration in North America and find new export and invest-
ment opportunities with Asia, as our supply chains have integrated 
in the past twenty years due to NAFTA.  

Q: What does Mexico generally expect to obtain from the TPP? 

FR: All in all, the TPP will give Mexico the opportunity to have great-
er presence in the region and market access in countries such as 
Australia, Malaysia, Singapore and Vietnam, whose economic cy-
cles are linked with those of China and India. 

Additionally, the TPP will give Mexico the opportunity to consolidate 
a strategic connection in the global value chains in Asia and North 

(Continued on page 5) 

The eleven TPP economies together (including Mexico 
and Canada, who recently joined TPP, and the United 
States) account for 19% of world’s exports, 22% per-
cent of global imports and almost a third of the 
world’s GDP. That indicates how important the nego-
tiations are. 

For Mexico, the TPP will also contribute to consolidate Mexico’s 
network of free trade agreements, which currently grants us with 
preferential access to one billion consumers, 70% of global GDP 
and two thirds of world’s exports. Currently, 60% of Mexico's GDP 
comes from foreign trade.  

Mexico’s participation in the TPP also makes the negotiations more 
appealing to other countries: we are the second most populated 
country among the TPP Members and the largest economy in Latin 
America Pacific.  

The TPP could also serve as a vehicle to reinvigorate other negotia-
tions, such as the Doha Round of the World Trade Organization 
(WTO). 

Q: What are the expectations for negotiations with respect to the 
investment and arbitration chapters? Are there any developments or 
novel features being negotiated in this respect in the TPP? 

FR: The aim of these types of investment chapters is usually to 
ensure non-discriminatory treatment, subject to the lists of reserva-
tions, in addition to rules on expropriation and other disciplines to 
protect foreign investments in our country and Mexican investments 
abroad. In line with the above, Mexico expects from the negotiation 
of this chapter to get a sound legal framework of protection for Mex-
ican investors abroad,  through disciplines known as “standstill” and 
“ratchet,” from countries which are currently not our trading part-
ners. It also seeks to get stronger disciplines to improve the in-
vestor’s protection than the current ones under the investment 
chapters with those TPP trading partners with which Mexico has 
already entered into treaties. 

As to the second part of the question, since we are talking about an 
ongoing negotiation, there is not much information we can share on 
the specific content of this chapter. However, we can say that coun-
tries are taking the opportunity to incorporate in the negotiations the 
experience they have gained from previous negotiations and cases. 

Q: What are the biggest obstacles you have found (or you antici-
pate) in moving the TPP negotiations forward: the labor and envi-
ronmental agreements, the “new generation” disciplines? 

FR: As previously mentioned, the negotiations are still ongoing, and 
Mexico will participate for the first time in the next round to be held 

The TPP goes further than other traditional trade 
agreements, because it not only includes the traditional 
legal framework on tariff reductions for goods, but 
also incorporates provisions to deal with 21st century 
concerns, such as digital technologies, regulatory co-
herence, small and medium enterprises, and develop-
ment and supply chain issues, among others 
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Interview with Francisco de Rosenzweig, Mexico’s Undersecretary for Foreign 
Trade (cont’d.) 

Q: What are your proudest achievements while participating in the 
TPP negotiations? How has the approach you have taken—or the 
goals you have pursued—in these negotiations differed from those 
taken by Mexico in previous trade and investment trea-
ty negotiations? 

FR: Being able to participate in this initiative is in itself a source of 
pride, as we believe that the TPP will be the model to be followed in 
future trade negotiations. 

Regarding the objectives and how Mexico has approached the ne-
gotiations, we have proceeded as in other negotiations in the past: 
engaging with our domestic stakeholders and providing a serious 
assessment of the texts and our national objectives, in order to de-
fine our negotiating position for each chapter.  

Q: Do you foresee the TPP serving as a model for future free trade 
agreements?  

FR: I am certain that future agreements will be influenced by what is 
achieved in the TPP. ■ 

America, raising the Mexican value added built-in exports to these 
regions. 

Q: How definitive are the changes that the TPP would bring to Mexi-
co and the other negotiating members? Would countries be able to 
reverse any of the TPP agreements in the future?  

FR: All the TPP changes will be definitive, as they will be approved 
and implemented by all the countries according to their internal pro-
cedures. I am also convinced that participating countries are en-
gaged in a process that, we hope, will build upon or free trade aspi-
rations, and not go backwards. 

Being able to participate in this initiative is in itself a 
source of pride, as we believe that the TPP will be the 
model to be followed in future trade negotiations…I 
am certain that future agreements will be influenced by 
what is achieved in the TPP. 

The 2012 US Model BIT and What the Changes (or Lack Thereof) Suggest about Fu-
ture Investment Treaties (cont’d.) 
abroad. Yet they do not represent the full set of modifications advo-
cated by those who hoped the 2012 Model BIT would provide 
stronger investor protections than the 2004 or 1994 models. Never-
theless, they are not insignificant additions. From the host countries’ 
perspective, it may, for example, be particularly costly in terms of 
time and resources for developing countries to craft and implement 
the expanded transparency provisions called for in the 2012 Model; 
and from investors’ perspectives, such provisions may greatly in-
crease the ease of doing business in host countries.  

New Provisions for Governments Regulating their Financial Ser-
vices 

A second development in the 2012 Model is additional provisions 
clarifying and providing procedural and substantive protections for 
states regulating financial services. One procedural change allows 
respondent states in investor-state arbitrations to ask tribunals for 
an early determination of whether challenged measures are cov-
ered by specific exceptions relating to regulation of financial ser-
vices and monetary policy. Another change in the 2012 Model clari-
fies that the treaty should not be construed to prevent state parties 
from adopting or enforcing certain measures relating to financial 
institutions, including those that are necessary to prevent deceptive 
and fraudulent practices in financial services. 

Yet overall, and despite a number of calls for more significant re-
forms to protect government authority to regulate in this area, these 
changes from the 2004 Model are rather modest. Similar to the 
government’s decision to leave the previous model’s provisions on 
free transfers of capital untouched, the lack of significant change 
here seems to indicate that the US Government believes its current 
investment treaties (with their self-judging essential security excep-

tions) reserve to it sufficient authority to regulate financial services 
and develop and implement monetary policies.  

Strengthened Provisions on Protection of the Environment and 
Labor Rights 

The final category of notable change in the 2012 Model BIT is the 
addition of stronger language seemingly designed to ease concerns 
that foreign investment and investment treaties come at a cost to 
strong environmental protection and labor rights.  The 2012 Model, 
for instance, replaces the requirement that state parties “strive to 
ensure” they do not waive or derogate from environmental and 
labor standards in order to promote investment, with the stronger 
mandate that state parties simply “ensure” that they do not do so. 
The new environmental text also explicitly recognizes that state 
parties have the right to exercise discretion in terms of implement-
ing environmental policies and regulations. This could potentially be 
important in shielding states from claims that selective enforcement 
actions are inconsistent with state parties’ non-discrimination obli-
gations.  

The labor provisions are similarly further updated and strengthened 
by, among other changes, broadening the scope of covered “labor 
laws” to include those relating to freedom from discrimination, and 
including a clause through which state parties reaffirm their obliga-
tions under instruments of the International Labor Organization. 

In terms of enforcement, a treaty party must engage in state-state 
consultations regarding issues arising under the environment and 
labor articles if the other treaty party so requests. But apart from 
those consultation requirements, the articles on the environment 
and labor in the 2012 Model (as under previous versions) are not 

(Continued on page 8) 
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Trade disruption insurance (“TDI”) was created to address these 
risks.  Rather than focusing on physical loss or damage to tangible 
assets, TDI is structured to indemnify the insured for the financial 
consequences of delay caused by insured events that occur along 
the intended delivery route.  The insured’s ability to tailor insured 
events also means that the product can be developed to cater for 
the evolving range of risks now relevant to international supply 
chains today. 

A growing awareness of Acts of Man as supply chain risks 

In the United States, these risks are disclosed to shareholders and 
often appear in Securities and Exchange Commission (“SEC”) fil-
ings.  As an example, H. J. Heinz Company reports that “damage or 
disruption to our manufacturing or distribution capabilities due to 
weather, natural disaster, fire, terrorism, pandemic, strikes, the fi-
nancial and/or operational instability of key suppliers, distributors, 
warehousing and transportation providers, or brokers, or other rea-
sons could impair our ability to manufacture or sell our products.  To 
the extent the Company is unable to, or cannot financially mitigate 
the likelihood or potential impact of such events, or to effectively 
manage such events if they occur, particularly when a product is 
sourced from a single location, there could be a materially adverse 
effect on our business and results of operations, and additional 
resources could be required to restore our supply chain.”  H. J. 
Heinz Company not only discloses natural disasters, known as ‘Acts 
of God’ (such as the 2011 floods in Thailand) as potential risks, but 
the inclusion of terrorism, strikes and operational instability of key 
suppliers shows that a dynamic range of human-originated threats, 
the so-called “Acts of Man,” are equally as relevant.   

Acts of Man, from a political risk perspective, are those human risks 
that can affect the supply chain such as the refusal of a shipmaster 
to proceed into a dangerous area, a military blockade, border clo-
sures, sanctions, embargoes, confiscation or nationalization of pri-
vately owned suppliers or cargo, rioting, civil commotions, malicious 
damage, terrorism or war.  These are risks that are becoming ever 
the more relevant.  Recent examples of the identification of such 
political risks by supply chain managers include heightened con-
cerns relating to piracy in the Gulf of Aden that could affect profits 
on petroleum shipments and the disorder caused by the Arab 
Spring that affected the availability of raw materials and secure stor-
age capacity. 

New technology means new risks 

These political risks are now seen in a different context, as we see 
with the integration of computer networks to manage the supply 
chain.  Whilst vital in facilitating corporate growth in increasingly 
global markets, they present a significant downside risk as a variety 

of existing and new audiences use the same technology and media 
developments to undermine and threaten the reputation and trading 
processes of businesses.  Deere & Company report that “despite 
security measures and business continuity plans, the Company’s 
information technology networks and infrastructure may be vulnera-
ble to damage, disruptions or shutdowns due to attacks by hackers 
or breaches due to employee error or malfeasance.”  The failure to 
prevent a denial of service or malicious code attack on a computer 
system could have disastrous consequences for both management 
and the supply of goods within the supply chain.  Those trading with 
Russia, Georgia or Azerbaijan will recall the issues created when 
the South Ossetia war saw a series of cyber-terrorism attacks disa-
bling many organizations’ websites in 2008.  Perhaps at the most 
catastrophic end of the scale, managers ought to consider how they 
would manage their supply chains without the use of computer net-
works at all. We witnessed this in the 2011 Egyptian crisis, when 
President Hosni Mubarak’s government temporarily shut down Link 
Egypt, Vodafone/Raya, Telecom Egypt, Etisalat Misr, the country’s 
four main internet service providers, leaving most of the country 
without any internet access.   

These more “intangible” elements of the supply chain, once over-
looked, are becoming real issues.  In 2011, the Financial Times 
reported that “US companies spent about $29bn fending off raids 
from “non-practicing entities” also known as patent trolls, litigators 
who own bundles of patents with no intention of using them to build 
products.”  These non-practicing entities can cause significant de-
lays in the supply chain when they force a supplier to stop produc-
ing goods for reasons relating to intellectual property infringement.  
Risk managers are now looking at suppliers with specific dependen-
cy on certain patents or intellectual property, especially where they 
emanate from foreign countries that might not protect rights to the 
same extent as do the laws of, say, the United States. 

Acts that threaten demand 

Whilst ensuring the timely delivery of goods to market, the supply 
chain manager also needs to monitor demand for the goods them-
selves, and the management of Acts of Man that could affect prod-
uct demand is equally important.  Many corporate entities now focus 
on the relative appeal of their trademark product to the generic ver-
sion.  This intangible value is secured by rigid copyright protection 
coupled with the management of a consumer’s positive association 
with the trademark or brand.  The company, Texas Instruments, for 
example, states that “as our business expands into new areas…
infringing the intellectual property rights of others could expose us 

(Continued on page 7) 

Acts of Man, from a political risk perspective, are those 
that can affect the supply chain such as refusal of a 
shipmaster to proceed into a dangerous area, a military 
blockade, border closures, sanctions, embargoes, con-
fiscation or nationalization of privately owned suppli-
ers or cargo, rioting, civil commotions, malicious dam-
age, terrorism or war.  

Rather than focusing on physical loss or damage to 
tangible assets, TDI is structured to indemnify the in-
sured for the financial consequences of delay caused by 
insured events that occur along the intended delivery 
route.  
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to claims for damages and/or injunction from third parties.”   Actions 
taken to protect this intangible value may a) not be adequate to 
prevent the copying of product designs; and b) be insufficient to 
avoid brand damage.  Indeed, if a brand is damaged through suc-
cessful legal claims that challenge copyright or through some form 
of negative publicity, then the ensuing reduction in demand, espe-
cially when sudden, can cause significant problems in the supply 
chain.  As an example, when a technology blog published a photo 
of an exploding Dell laptop in 2006, the single image spread world-

wide across the internet, causing Dell to eventually recall over four 
million laptop batteries.  Despite the alleged need to recall the faulty 
batteries, the negative perception associated with Dell at the time 
was probably sufficient to dissuade consumers from buying Dell 
generally.  A similar outcome occurred when hackers gained access 
to details relating to Sony PS3 customers, which allegedly included 
names, birthdates, physical and e-mail addresses, passwords, login 
details, handles and online IDs as well as credit card information.  
Mostly due to the rise of social media, local incidents can be ampli-
fied very quickly into a global crisis for an enterprise, and empow-
ered consumers now have a range of tools to voice their opinions, 
negative or otherwise, extensively to online communities. This in-
creased threat to the reputation of corporate brands, and ultimately 
their consumer appeal, means companies need to carefully consid-
er how they manage the potential fall-out from negative media or 
online coverage.   

Analysis of a cross-section of SEC filings will reveal that each enter-
prise has a unique exposure to brand risk. For example, Yum! 
Brands Inc. identifies with potential food-borne illnesses, such as E. 
coli, hepatitis A, trichinosis or salmonella, and other exposures for 
food safety issues that have occurred in the past, and could occur in 
the future.  They also combine this risk with a “report or publicity 
linking… to instances of food-borne illness or other food safety is-
sues, including food tampering or contamination, [which] could ad-
versely affect our…brands and reputations as well as our revenues 
and profits.” In contrast, enterprises dealing with network partners 
who, against contractually agreed corporate social responsibility 
guidelines, violate labor, or other laws, or implement labor or other 
business practices that are generally regarded as unethical in say, 
the United Kingdom, will be more concerned about a potential prod-
uct boycott.  This was experienced by Nestlé—the makers of Kit 
Kat—when Greenpeace alleged, in 2010, that they were using palm 
oil produced in areas where the orangutans’ rainforests once grew. 

When attempting to export products into foreign markets or when 
seeking to retain market share overseas, especially in those coun-
tries which harbor politically dominant competitors and influential 

media companies, avoiding or minimizing brand-risk is even more 
important.  It is imperative not to underestimate the influence that 
the negative perception of a brand can have on domestic consum-
ers buying foreign products, or consumer ethnocentrism. 

Insuring against emerging supply chain risks 

Building successful supply chains requires a reliance on a network 
of partners that are critical to success and, whether assessing the 
factors that enable goods to get to market on time or the demand 
for the goods themselves, more attention needs to be given to 
emerging risks.  Enterprise risk management within the supply 
chain gives the manager an early warning system for risks that 
could cause delays in delivery but does not stabilize profits when 
catastrophes occur.  When sourcing insurance for supply chain 
exposures, it is important to discuss risk with an insurer that not 
only understands the intricacies involved but that also has the appe-
tite for both the existing and emerging risks that today’s environ-
ment holds.     

Kiln’s development of TDI into Enterprise Disruption Insurance 
(“EDI”) is one such solution. It blends the more conventional TDI 
coverage with the emerging risks discussed above.  The underwrit-
ing process is, however, very similar to TDI and suits enterprises 
that have a good understanding of their supply chain logistics, and 
can quantify the income associated with such goods reaching their 
final destination.  This includes discussion around the types of fortu-
itous events that could lead to a delay in delivery and hence, a loss 
of income (the events typically reflect the concerns of the enterprise 
and could transcend natural catastrophe risks such as earthquake 
and windstorm through to the Acts of Man we have discussed 
above: political risk, injunction, cyber etc.).  The “exposure” to these 
risks is often revealed after due care and attention has been given 
to how critical the goods are in context, i.e. how the loss of a low 
value but nevertheless “key” component could have a significant 
impact on income, whereas other goods could easily be sourced or 
replaced elsewhere.  If there is a delay, beyond a certain waiting 
period, then the policy will provide an indemnity for the ensuing loss 
of income and/or extra costs and expenses incurred to avoid such 
loss of income.   

If “reputational harm insurance” is required, then the enterprise will 
need to identify those fortuitous events, or allegations thereof, that 
they would be particularly damaging if they attract media attention. 
The insurance will indemnify for lost sales volume if such negative 
publicity should subsequently arise, and, as a loss of income struc-
ture, will also indemnify for those extra costs and expenses incurred 
to avoid a larger loss of sales, such as costs associated with crisis 
management, public relations, legal representation and other ex-
penses where agreed.   

This solution, underwritten at Lloyd’s of London, is typically bought 
by companies who recognize what both their supply chain risk ex-
posure and the value that purchasing contingent capital from an 
insurer, in context, represent.  Cover is heavily manuscript for each 
client and is tailored to reflect the underlying risk as closely as pos-
sible on a standalone basis, rather than as part of a property insur-
ance program. ■ 

[I]f a brand is damaged through successful legal claims 
that challenge copyright or through some form of neg-
ative publicity, then the ensuing reduction in demand, 
especially when sudden, can cause significant problems 
in the supply chain.  
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subject to state-state or other mechanisms of dispute settlement, 
arguably weakening the potential force of these provisions.  

Remaining Uncertainty: Carve-outs, issues of contention, and 
annexes and protocols 

Of course, whether and to what extent new treaties will reflect the 
text of the 2012 Model is an open question that depends not only 
on the stances of countries with which the US is negotiating but 
also on any future evolution in US treaty policy and practice.   

One aspect of the 2012 Model that negotiating partners may partic-
ularly push back against or seek modifications in is Section B on 
investor-state dispute settlement. Dissatisfaction with all or part of 
the current system of investor-state arbitration is mounting among a 
number of states including Australia and India, countries with which 
the US is or may soon be negotiating bilateral or multilateral agree-
ments, raising questions of whether the US will be able to success-
fully incorporate that dispute settlement mechanism in all of its fu-
ture investment treaties. Even among states that have not formally 
renounced investor-state arbitration, there appear to be increasing 
concerns regarding state signatories’ ability (or inability) to ensure 
that tribunals adjudicating investor-state disputes give the treaties 
the meaning intended by the state parties. These concerns, in turn, 
may be prompting states to consider expressly reserving more pow-
er for themselves in terms of interpreting and/or applying all or part 
of the treaties.  

Adding to those pressures from states, discontent with the current 
practice of investor-state dispute settlement also appears to be 
rising from the main beneficiaries of that mechanism, the investors, 
who have complained about the length and costs of proceedings, 
and difficulties in enforcing awards. Whether and how these issues 
manifest themselves and are resolved in future treaties are open 
questions and developments to be watched.  

Other open questions arise from the fact that US treaty practice 
from long before and through the 2012 Model has been to use dif-
ferent annexes to carefully sculpt the scope of the agreements.  For 
example, the US uses these annexes to exempt certain existing 
measures, future measures, industries, sectors, and policy areas 
from the treaties’ prohibitions on discriminatory conduct and perfor-
mance requirements. Actions taken by local US authorities, for in-
stance, are typically flatly excused from having to comply with provi-
sions barring them from favoring domestic investors or from impos-
ing performance requirements. Countries negotiating with the US 
may incorporate similar reservations and exceptions, the precise 
content of which cannot be predicted based on the model, but 
which may have a significant impact on the meaning of a treaty for 
a given investor or investment.  

Other annexes or protocols not referred to in the 2012 Model but 
that, based on existing treaty practice, may likewise be developed 
in the context of specific negotiations include those that clarify trea-
ty standards, govern specific issues such as treatment of sovereign 
debt, address or require evaluation of the possibility of institutional 
reform of investor-state dispute settlement, and set forth require-
ments on investment promotion or other assistance. These addi-
tions—not reflected in the 2012 Model—can nevertheless be crucial 
for defining and assessing the potential costs and benefits of the 
agreements for the state parties and their investors.  

In sum, the 2012 Model suggests where the US is heading in terms 
of its future investment treaties, indicating that the country will con-
tinue trying to balance the myriad complex interests arising from its 
dual role as a recipient and source of foreign investment. Neverthe-
less, the text still leaves much open to question, keeping attention 
focused where activity is now intensifying: i.e., developments in 
ongoing and future negotiations with India, China, Russia, and other 
countries. ■ 
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